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Introduction

Welcome to the Board of Adjustment

The Board of Adjustment is a quasi-judicial board
that is responsible for reviewing variance
requests from the Routt County Zoning
Regulations in unincorporated Routt County
including the communities of Milner, Phippsburg,
Toponas and Hahn’s Peak.

Your principle responsibility is neither to the
developer nor to the applicant, but to determine
if a variance should be approved under specific
criteria in Section 3.4.6 of the Routt County
Zoning Regulations that are used to determine
hardships.

This handbook will help you understand the legal
and policy framework for reviews. It will also
provide you with a reference for the powers and
duties of the Board of Adjustment. As a Board of
Adjustment member you must have some
understanding of the following topics:

1. How the Board of Adjustment operates
2. The authority and duties of the Board
3. Legal aspects of Board conduct

4. Standards for Board decision-making

The Board of Adjustment Handbook covers all of
these topics and included in this handbook is
Section 3.4 of the Routt County Zoning
Regulations which is dedicated to the Board of
Adjustment. The Appendix in this handbook also
contains additional information for you to review.

You can also access the Routt County Zoning and
Subdivision Regulations and Routt County Master
Plan and community plans on-line at the Routt
County Planning Department website.

Being a Board of Adjustment member and
reviewing applications during a public hearing
process can be challenging. This handbook will
help to make the challenge easier.

The Board of Adjustment is created by Colorado state statutes. None of these statutes insure
that a Board of Adjustment will be effective in the appeal process. Only the people who

become Board of Adjustment members can do this.






Chapter 1

Qualifications of a Board of
Adjustment Member

The most important qualification that a BOA
member must have is a belief that the Zoning
Regulations should be carried out. You will be
asked to devote time and energy to the job and
must be willing to be objective and make sound
decisions. You must be open minded, willing to
learn and to change ideas in the light of new
evidence. You must have the ability to define
what’s at issue and the strength to make
effective decisions.

Responsibility of a BOA Member

To conduct effective meetings, BOA members
must be informed of the application and the
issue(s) associated with the application.
Preparation is key to being an effective member
and it starts with knowledge of the Zoning
Regulations including Section 3.4 of the Zoing
Regulations.

In addition, an effective member comes prepared
for the meeting. This means that, before
meetings you read all reports with time, if
needed, for you to contact staff with any
questions before the meeting. By being prepared
you will be able to examine the facts on an issue,
process public comments and create dialog that
will be the basis of a decision.

The success of a meeting depends on active
participation from a wide range of people — that
is why the meeting is held. The BOA should be a
forum for discussion of issues and people should
feel free and encouraged to express their
opinions. BOA should act in a fair, ethical and
consistent manner.

Chairmanship
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Knowing the role of the Chairman will help all
BOA members during a meeting.

The chair or vice-chair plays a vital role in how
well the BOA functions. The ability of the chair to
run a meeting is important and essential if the
BOA is to get its work done. BOA members will
expect the chair to display leadership skills and to
run well-organized and purposeful meetings. In
turn, a member should be up to date on
regulations and the information pertaining to the
meeting to help support the chair.

Role of the Chair

The attitude and abilities of the chair are critical
to the successful operation of the BOA. A capable
chair understands the issues, understands his or
her fellow members, can maintain order, and is
able to bring the BOA to a decision even on
complicated or controversial issues. A person
should be named as chair for his or her
leadership abilities in addition to having other
qualities such as integrity and fairness.

The chair is somewhat "removed" from the
meeting in that he or she may not participate as
fully in the meeting as the other members. It is
the chair's job to preside over the meeting and
lead the group toward making a decision.

Responsibilities of the Chair

Running the meeting. It is the chair's
responsibility to run an orderly meeting and
conduct the BOA’s business in a fair and timely
manner. Other members, the staff, and the public
will look to the chair for leadership.

Maintaining order. Do not allow members of the
public to clap, cheer, whistle, and so on either for
or against testimony that is being presented or in
response to comments by members during their
deliberations. This type of display not only
interrupts the meeting, but can intimidate
members of the public, applicant and other
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members. The chair should "gavel down" this
kind of behavior and run an orderly meeting. The
chair should not permit members to accuse or
overtly challenge one another, members of the
public, or persons testifying.

Keeping business moving. The BOA should not
endlessly mull over matters, continually request
new information, and otherwise delay making a
decision when the information needed for doing
so has been presented. The chair should move
the meeting along by summarizing the facts and
the positions presented by commission members
and bringing matters to a vote. Failure to do so is
unfair to the applicant, whose proposal may be
unfairly delayed by indecision. There are certainly
applications that may result in a tabling and it
should be made clear to staff and the applicant
what information the BOA needs to make a
decision.

Managing public testimony. Testimony from
witnesses should be held to a reasonable length
of time, particularly if a large number of people
want to address the BOA. Testimony should
pertain to the matter under deliberation and the
criteria used to determine a hardship. The chair
should discourage successive witnesses from
repeating the same testimony over and over
again. The BOA also needs to show that it is
interested in what the witnesses have to say.
Preventing arguments. The chair should prevent
sharp exchanges from occurring between persons
testifying and between members themselves. He
or she should limit the dialogue between
members and persons testifying to fact gathering
that will contribute to the BOA’s decision-making
ability. This is important to prevent a loss of the
BOA'’s objectivity and credibility.

Understanding parliamentary procedure.
Robert's Rules of Order will usually be used. This
is crucial to the chair's ability to run an orderly
meeting. He or she must be familiar with
parliamentary procedure. The chair must
understand motions and amendments to
motions, the order in which business is
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conducted, topics that are and are not debatable,
and so on.

Tying things together. This is the ability to take
into account public testimony, member
deliberations, and the issue at hand, in guiding
the BOA toward a decision. It is based on the
chair's ability to discern a position which is in
conformance with all five (5) hardship criteria.

The Role of Planning Staff

e Administers the regulations

e Prepares staff reports and notices for
meetings

. Researches planning, land use, and
development issues

e  Advises and assists the Board of
Adjustment

e  Educates and assists the public

e  Knows and interprets laws and
ordinances

° Negotiates, facilitates, and coordinates
between agencies, developers,
applicants and the public

e Enforces conditions of approval
stipulated by the Board of Adjustment

e  Provides continuity — policy,
documents, and people

Qualities of a Good Chair

The chairman must be strong enough to make
sure the meetings are run by the rules but fair
enough to be above cutting people off before
they’ve had their say or squelching arguments he
doesn’t agree with. In other words, the chair

I”

person’s “gavel” should be wielded by someone
who can use its power properly. Members will
expect the chair to display leadership skills and to
run well-organized and purposeful meetings. A
good chair will be:

Tactful. The chair must show tact with other
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members and the public. A rude or insulting chair
will reflect poorly on the whole BOA.

Decisive. The chair may have to think and act
quickly in overseeing the conduct of the BOA’s
business. This may include summarizing
positions, clarifying motions, giving direction to
staff based on the differing views of members
and focusing roundtable discuss on conformance
with the hardship criteria.

Respectable. A chair, whose judgment has
been tested and found to be good, whose
opinion is sought out, or who has support from
diverse elements of the community has earned
the respect of his or her peers. This can help in
conducting the BOA's business and enhancing its
role in the community decision-making.

Knowledgeable about the Issues. Of all
members, the chair must be able to understand
the business before the BOA. Failure to
understand an item which the BOA is to act on
can lead to confusion and result in poor decision-
making. The chair needs to put in extra effort
studying the agenda items and preparing for the
meeting.

Chapter 1
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Quorum

The BOA is made up of five (5) members and two
(2) alternates. If an alternate member is in
attendance at a meeting where there are five
members, the alternate may participate in
discussion, but cannot vote. A quorum is the
minimum number of Board members needed to
conduct business which is four (4) members.
When a mere quorum is present, the applicant
must obtain a 4-0 vote for approval. If five BOA
members are present the applicant must obtain a
4-1 vote for approval.

It is imperative that BOA members notify the
Planning Department when they know that they
will be absent for meetings, such as vacations, or
be able to provide ample notice when they are
not able to attend a meeting. Applications before
BOA have had to meet legal requirements for
processing and notification. Applicants and staff
have spent hours working on projects and every
effort should be made to make sure that an
application is heard and that the applicant and
the public receive a fair and complete review.
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Chapter 2

The Role of the Board of

Adjustment

Colorado state statutes require that the Board of 2) Circumstances creating the hardship

County Commissioners of any county which were in existence on the effective date of

enacts zoning regulations provide for a Board of the regulations from which a variance is

Adjustment (CRS 30-28-117). The statutes also requested or created subsequently

set the guidelines for the Board of Adjustment through no fault of the appellant.

members to follow for decisions. (CRS 30-28-

118). 3) That the property for which a variance is
requested possesses exceptional

The Routt County Zoning and Subdivision narrowness, shallowness, shape or

Regulations require strict application of topography or other extraordinary and

requirements for all properties in unincorporated exceptional situation or condition which

Routt County. Regulations are established does not occur generally in other

for minimum setback, lot width, lot property in the same Zone

area, floor area, and maximum . District.

o } Variance
allowable building height or 4) That the variance, if
maximum separation permitted The difference eranted. will not

between a secondary dwelling
unit and a primary dwelling

unit. The requirements are
expected to be met for all
buildings/properties proposed in
Routt County.

A variance is the appeal process for a

property owner to request that they be exempt
from certain required county regulations. The
State recognizes this and has created five specific
criteria to help guide you in this review. All five
criteria must be met in order for a hardship to be
determined and a variance to be approved. The
five criteria are as follows:

1) Peculiar and exceptional practical
difficulties or an unnecessary and
unreasonable hardship will be imposed
on the property owner if the provisions
of the Zoning Regulations are strictly

enforced.

between what is
required and what

needs/wants to do
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diminish the value,
use or enjoyment of
the adjacent

someone

properties, nor curtail
desirable light, air or
open space in the
neighborhood, nor change the
character of the neighborhood.

5) That the variance, if granted, will not be
directly contrary to the intent and
purpose of the Zoning Regulations or the

Routt County Master Plan.

These five criteria are placed in your staff report
for your review and staff will comment on each of
these criteria.

Burden of Proof

The BOA’s task is not to solve each problem
brought to it, but instead to determine whether
the necessary standards of hardship have been
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met and whether granting a variance will not
injure the public health, safety and welfare. It is
to be expected that the BOA will deny the appeal
in many cases, or grant less than the all of
requested variances.

The burden of proof is upon the applicant to
prove that All of the criteria for a variance have
been met. The job of the BOA is to strictly
interpret the state statutes and local regulations
meaning that the variance must be denied if one
requirement has not been proven.

Guidance

Hardship should not be self-imposed. The
development of the property should be designed
to meet the regulations, not the criteria or wishes
of the applicant.

Only conditions specifically affecting the land or
lot should be considered.

When the property owner would have a
reasonable use of his or her property without the
variance, the variance request should be denied.
The applicant has no right to the highest and best
use of the property, and the BOA need not grant
a variance to ensure this.

A variance should not be granted due to financial
reasons.
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An application should not be approved just
because it is more convenient to have the
variance.

Routt County additional standards

Under no circumstances shall a variance be
granted on the sole bases of personal
convenience, profit or special privilege to the
applicant.

Variances are reviewed with specific plans.
Approval must be based on the plans presented

to you. The approval runs with the land and may
be transferred to successive owners prior to
construction if no changes are made.
Construction must be completed as per the plans
approved and within the approved timeframe. If
approval is made, the decision should be clear
and concise based on the plans before you. If you
feel that a decision cannot be made due to
inadequacies of the plans, you have the right to
request more information to make a decision.

Under no circumstance shall the BOA grant a
variance to allow a use not permissible under the
terms of the Routt County Zoning Resolution.
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Chapter 3

Board of Adjustment Meetings

Board of Adjustment meetings are held the
second Monday of the month beginning at 6 p.m.
Snacks are provided at the meeting. The
meetings are held at the historic downtown
courthouse complex at 522 Lincoln Ave., 3" floor
hearing room. You will be mailed a packet prior
to the meeting which contains all of the items to
be heard. You can also choose to have this
packet sent to you by e-mail, download from the
website or you can pick it up at the Planning
Office. These packets are completed the
Wednesday or Thursday prior to the meeting.

Agenda
A typical meeting agenda is as follows:

I. Call to Order
a. Rollcall
b. Approval of minutes
c. Announcements
II. Applications
Ill. Planning Director/staff update
IV. Adjournment

General Application Review

I. Applicant presents application

Il. Staff presents any updates, new
information or overview

[ll. BOA questions of the applicant and/or
staff

IV. Public comments

V. Public comment closed

VI. Applicant’s response to public comment

VII. Staff response

VIII.BOA members ask additional questions of
applicant if needed

IX. Round table comments. (This time is
dedicated to comments and
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discussion from each BOA member.
They express their opinions and
comments to other members of the
BOA prior to a motion and express
which direction that they are
planning to vote. This time can also
be used to discuss proposed
conditions of approval as presented
in the staff report and suggested
changes or additions)

X. Motion. (A motion cannot be made by an
alternate member if there are five (5)
regular members in attendance)

Xl. Vote. (Alternate members cannot vote if
there are five (5) regular members in
attendance)

Meeting Hints and Process

Review of an application may contain many
different levels of presentation. Applicants and
the public will present testimony and information
which must be weighed to base a decision.

FOR

The most important
aspect of public
relations of an
appointed or elected
board is its public
meetings

V3

Discussion should stay on the facts and not the
presenters of the facts. Recommendations
should be based on fact and not on opinion or
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hearsay.

Each proposal must be evaluated on its own
merits.

Stay focused on the five criteria; do not get
bogged down in details or side issues.

Do not give opinions or judgments on complex
technical matters, only on policy.

If ‘experts’ are brought in by either side, the BOA
should not be afraid to make sure it is getting
facts. Question the experts and the applicants.
Do not bring up the pro’s and con’s of an item
before all evidence is presented; the public will
lose confidence in the BOA if they think their
minds are made up already.

Throughout your decisions there is a need for
consistency in order for meetings to be effective.
Consistency leads to predictability, a necessary
quality in order for applicants and staff to be able
to produce information and plans that do not
waste the time of all parties involved.

Clearly define the major issue involved in each
case and address them before making a decision.

Once all opinions have been given, a summation
of these should be proposed in the form of a
motion. The motion should be based on findings
of facts that address the five criteria.

Findings of fact

Findings are nothing more than a statement by
the BOA for the evidence and reasoning it used to
arrive at a decision. Findings are important in
helping the pubic and the applicant understand
its conclusion and reason to grant or deny the
application. Findings must be based on the
regulations and the evidence and should be clear
and concise. Findings based on Routt County
Zoning Regulations are suggested in the staff
report. BOA should use this as a tool in creating a
motion. Findings of fact should be presented as
part of the motion to support the motion
whether the motion is for approval or denial.

Chapter 3
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Mission or Function of the BOA

e The BOA does not attempt to
work out a solution that ‘pleases
everybody’ or to
mediate/arbitrate neighborhood
disputes.

e Its function is to apply legal
standards to the specific
application before it to determine
whether the applicant has met its
burden to demonstrate hardship,
and to ensure that approval of a
variance will not injure the public
health, safety and welfare.

e Itisto be expected that the BOA
will deny the application in many
cases, or grant less than the
requested variance

If an item is tabled, the BOA should clearly state
the reasons why and what information that it
needs for future review to make a decision. An
applicantion can be tabled to a specific hearing
date or if it is uncertain how long it will take to
get the additional information, the item can be
tabled indefinitely.

A motion to deny should include findings to
support the motion.

One of the most common reasons that courts
overrule decisions by board’s of adjustment is
that the members have failed to prepare findings
to support their decision.

Motion

Along with the finding of facts, the motion should
be clear in explaining the decision of the BOA.
Stating a motion places a matter before the BOA
for its consideration and permits debate to take
place. Discussion can be to clarify conditions, to
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suggest the addition or removal of conditions. If
amendments or changes are proposed, the
author of the motion can accept or reject the
suggestions. This should be clearly stated before
the vote is taken. During discussion on the
motion, members give their reasons for support
or not supporting the motion as stated. It can be
important for BOA members to give their reasons
to voting ‘yes’ or ‘no’ on a motion. The reasons
given for or against a given matter are needed to
clarify decisions and link decisions to the five
approval criteria.

Page 3

Appeals

A BOA appeal by either the applicant or member
of the public is filed in District Court. The court
looks at whether the BOA acted in excess of its
jurisdictions (not following legal standards) or
abusing discretion (making findings of fact not
supported by competent evidence in the record).
The findings of fact and motion will support the
BOA’s decision in the appeal process

Chapter 3
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..Members of commissions with the role of conducting fair and impartial fact-finding hearings must, as far as practicable, be open

minded, objective, impartial, free of entangling influences, and capable of hearing the weak voices as well as the strong.

-Supreme Court of Washington
Buell v. City of Bremerton (1972)
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Decision Making

Board of Adjustment decisions are
quasi-judical. Substantive due process
(reasonableness of decision) rules apply
to legislative decision making while
procedural due process (fairness of the
process) rules apply to quasi-judical
proceedings.

Legislative Decision

Legislative decisions are decisions that
make or interpret policy. The decision
may be broad ranging such as
recommending the adoption of a
comprehensive plan or very specific,
such a recommending amendment to
the zoning and subdivision regulations.
The key element of legislative decision
is that they apply equally (or are meant
to apply equally) to everyone in the
community or to everyone in a class of
persons, not just to a specific individual.
The BOA will not be involved in
legislative decisions.

Quasi-Judicial Decision

Generally, quasi-judicial proceedings
involve decisions that have a direct
effect on the right and liability of a
single person or, occasionally, a small
group of identified persons. Quasi-
judicial proceedings deal with matters
in which a determination will be made
on whether a person has shown that
they have met all the established
requirements that give them a right to a
permit or other entitlement. The BOA
must determine whether, from all the
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evidence presented, the
required standards have been
met.

Due Process

No person shall ...be deprived
of life, liberty, or property
without due process of law;
...” = Fifth Amendment of the
US Constitution.

Generally, quasi-judicial
proceedings must be
conducted in accordance with
procedural due process. That
means adequate proper
notice and an opportunity to
be heard; a basic fairness in
procedure, including some
type of impartial decision
maker. The application must
be processed so that parties
believe in the fairness of the
process and be given a fair
hearing or an opportunity to
be heard. An unfavorable
decision perceived to be the
result of an impartial
consideration may be
bearable, but an unfavorable
decision tainted by even the
appearance of partiality
cannot be condoned.

Ex Parte Contact

Direct communication
between a citizen and the

Page 1
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BOA or member of the BOA can be common for
BOA members because of their visibility in the
community and the nature of their work.
Discussions with BOA members outside the public
forum can be a beneficial way to exchange
information and help keep members informed of
residents’ attitudes. However, a distinction must
be drawn between contact on general or
legislative matters and contact on quasi-judicial
matters. While such contact may be permissible
on a legislative matter, it is impermissible in a
quasi-judicial proceeding that is currently before
the BOA or scheduled to come before the BOA.

Ex parte is a Latin term that means “from or on
one side only.” Itis the label for private
communication between an interested party in a
quasi-judicial proceeding and a member of the
body that is hearing the matter. The essential
feature of an ex parte contact is that someone
with an interest in a quasi-judicial decision before
the BOA — an applicant, representative of an
applicant or opponent of the application, an
adjacent property owner or member of the public
is attempting to influence a decision outside of
the public forum. Unless corrected, ex parte
communication can result in a violation of
procedural due process.

What to Do When It Occurs

Ex parte contact can occur in a number of ways,
and many are quite innocent and unintentional.
Telephone calls, informal meetings or even a
casual encounter on the street can present the
opportunity for citizens to express fact or an
opinion about a quasi-judicial matter to a BOA
member. As soon as a member senses that he or
she are about to be involved in an ex parte
contact, he or she should stop the citizen and
explain that members are not permitted to
discuss anything about the matter except at the
hearing and recommend that the citizen submit
comments in writing and/or attend the meeting.
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Correcting Ex parte Contacts

If you have been involved in an ex parte contact
under any circumstances, you may be able to
overcome the fairness problem by disclosing the
contact and the substance of what was related to
you at the beginning of the application review.
This will get the evidence you received into the
public record. Then, you should state whether
you believe that the contact has swayed your
view and whether you can give an unbiased view
to all of the evidence presented. (Also see
Conflict of Interest below)

Site Visits

Occasionally, a site visit will be scheduled by the
Planning Department for the BOA members to
view an area that has an application. These visits
can be beneficial to the BOA members to help
make a decision, but should be handled carefully,
particularly if the applicant or an opponent is
present. All discussion during the site visit should
be heard by members at the same time and no
side-bar discussion should occur. Site visits are
usually scheduled the same day as the hearing so
that all members in attendance will also hear the
application at the meeting.

Individual site visits are discouraged, especially if
you will encounter an individual involved in the
application.

Conflict of Interest

Impartiality or the appearance of impartiality
may be lost by a conflict of interest. BOA
members can determine a possible conflict by the
following questions:

1. Do you have any financial interest in this
petition or will you benefit from any
approval of this petition in any way?

2. Does a relative or you stand to gain from
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this petition in any way, financially, or is a
relative an adjacent property owner to
the property being petitioned?

3. Do you have strong outside influences
that may affect your decision?

4. Canyou make a strong impartial decision
on this petition?

5. Based upon these questions, does the
BOA member see an appearance of
impropriety?

If you feel that you might have a conflict of
interest your concerns should be discussed prior
to the meeting with the Planning Director. If you
need to step down from a meeting, Planning staff
will need time to determine if a quorum will be in
attendance. If it is determined that you probably
do not have a conflict of interest you still must
bring up the subject to the BOA prior to the
application hearing so that the BOA is aware of
the possible conflict and so that they can make a
determination if there might be an appearance of
impropriety.

If you have a conflict of interest, you cannot
participate in the decision or the meeting. The
recommended practice is for the member with
the conflict to vacate his or her seat and leave the
meeting room during the discussion. This reduces
the possibility and appearance that the member’s
presence is affecting or influencing the decision.

Chapter 4
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Appendix

Section 3.4 Board of Adjustment from the Routt County Zoning and Subdivision Regulations
Colorado State Statutes 30-28-117 Board of Adjustment

Colorado State Statutes 30-28-118 Appeals to Board of Adjustment

Line of measurement policy

Variance/hardship — lllustrative Case

Conflict of Interest Articles and Information



















































obtain a quorum or otherwise enable the body to act and if he complies with the voluntary
disclosure procedures under section 24-18-110 .
G)) It shall not be a breach of fiduciary duty and the public trust for a local
government official or local government employee to:

(a) Use local government facilities or equipment to communicate or
correspond with a member's constituents, family members, or business associates; or

(b)  Accept or receive a benefit as an indirect consequence of transacting local
government business.

§ 24-18-110. Voluntary disclosure

A member of a board, commission, council, or committee who receives no compensation
other than a per diem allowance or necessary and reasonable expenses, a member of the
general assembly, a public officer, a local government official, or an employee may, prior
to acting in a manner which may impinge on his fiduciary duty and the public trust,
disclose the nature of his private interest. Members of the general assembly shall make
disclosure as provided in the rules of the house of representatives and the senate, and all
others shall make the disclosure in writing to the secretary of state, listing the amount of
his financial interest, if any, the purpose and duration of his services rendered, if any, and
the compensation received for the services or such other information as is necessary to
describe his interest. If he then performs the official act involved, he shall state for the
record the fact and summary nature of the interest disclosed at the time of performing the
act. Such disclosure shall constitute an affirmative defense to any civil or criminal action
or any other sanction.
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Dealing with Bias and
Conflicts of Interest

By Mark S. Dennison

Zoning officials must be mindful of echical dilemmas and
prevent improper influences from swaying cheir decision
making. A landowner applying for variances, special use
permits, rezonings, and other local zoning approvals is entitled
to 2 fair and impartial decision by the local zoning body. If an
official has a personal bias or conflict of interest regarding any
aspect of the applicatien, he should remove himself from the
proceedings ro ensure a decision free from any taine of bias,

This issue of Zoning News examines various types of ethical
dilemmas faced by local zoning and planning officials and offers
guidance on how to handle potential conflicts and improper
inAuences during the decision-making process.

Bias and Conflicts of Interest
Although zoning ordinances and state enabling
legislation provide standards and criceria for
deciding variances and other types of
applications, zoning decisions de not
atways turn on straighrforward assessments
of ebjective factors. Community pressures
and outside inrerests often infiltrate the
process and threaten an applicant’s right
to an impartial decision. Unfortunarely,
the ad hoc, discretionary nature of many
zoning decisions exposes them to
potential abuse and unfairness.

Zaning officials are susceptible to

zoning bias. On the other hand, most courts consider rezonings
to be legislative in nature. The rezoning is presumed to be as
valid as the enactment of the original erdinance, and the burden
is on the challenger to overcome that presumption. The court
wilt not invalidate the grant or denial of a rezoning on grounds
of bias or conflict of interest—or for any other reason—uniless
the rezoning is clearly shown to be “arbitrary and capricious,”
“an abuse of discretion,” “rotally lacking in relationship o the
public health, safety, and welfare,” or some variation on the
highly deferential standard applied o legistative aets.

This legislative label may noc setele the issue, however,
because some courts will look beyond the legislative label to
evaluate the rype of rezoning action taken by the zoning body.
(See, e.., North Point Breeze Coalition v. Pittsburgh, 60 Da.
Commw. 298, 431 A.2d 398 (1981} (when a governing body
applies specific criteria to a single applicant and a single piece of
property, the governing body is acting in its adjudicative
capacity and not its legistative capacity).] A minoricy of

DOESNT COMMISSIONER
GURKIN OWN PROPERTY
OVER HERE ?

N

PAELIMINARY - Lo st §

comminity pressures, polidcal o po
influences, and personal bias because
of the localized nature of zoning
regularion. Zoning officials are generally appointed because
of their close contact with the communiry, urderstanding of
community needs, and interese in promering the public
welfare. Buc an official’s close association with the
commumty increases the chance of bias or conflict of interest
arising in regard to a particular zoning decision.

" Quasi-Judicial vs.
Quuasi-Legislative Decisions
The distinction becween quasi-judicial and quasi-legislarive
zoning actions can be especially important in chalienges alleging
zoning bias. Some courts will accord substantial deference to
decisions labeled quasi-legislative, declining to question the
motives for the zoning body's decision, notwithstanding the
possible presence of bias or conflict of interest.

For purposes of reviewing zoning decisions, this distinction
arises predominantly in the context oFrczonings. Courts
umvers.xily agree that decisions on variances and special use
permits, building permits, and the like are qmsi -adjudicarory in

nature and, therefore, subject te judicial review for evidence of

R, Hedman, drop Me Before § Plan Agaiu.

jurisdictions including Oregon, Washington, and Idaho male :
distinction berween comprehensive rezonings and piecemeal
rezonings that affect single or small parcels of land. These coures
charzcterize smail parcel rezonings as quasi-judicial in nature.
[See Fasana i Board of County Contmissioners, 264 Ore, 574,
507 P.2d 23 {1973).]

. lmpmriiulily Standerds

The law governing bias and conllicts of interest in zoning
decision making has been refined throuph engoing judicial
analysis. A finding of zoning bias depends on individual faces
and circumstances. IF the evidence shows that 2 zoning decision
was tainted, the usual remedy is for the court to invalidate the

_ decision because the biased decision maleer should have

dlsquahﬁed himself from parricipation. Courts have said that
when a zoning official must disqualify himself because of bias or
a conflict of interest, the disqualification is absalute and cannot
be waived. [Sce, e.p., McVey v, Board of Adjusiment of the
Township of Monsclair, 213 N.J. Super. 109, 516 A.2d 634
{App. Div. 1986).}
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A biased decision maker's patticipation in the actual vote on
a zoning application is not necessary for invalidation. A biased
roning olficial may disqualify hersell from voting, and the court
will stilt invalidate the decision if it Ands that she participaced in
the procecdings or otherwise influenced the zoning body's
voting members. [Sce, for example, Szoke v. Zoning Board af
Adjustment of the Borough of Monurowth Beach, 260 N, ], Super.
341, 616 A.2d 942 (App. Div. 1992); Munookian v. Bluine
County, 112 ldahe 697, 735 P.2d 1008 (1987).]

Likewise, the decision would be invalidated if the biased
afficiaf vated, even chough the zoning actdon would carry
without the necessity of counting that vote. Further, courts may
invalidate 2 zoning decision even when the biased official is only
1 member of an advisary board thar makes findings and
recommendations to the zoning body that ultimately makes che
decision [sce Buell v, City of Bremerion, 80 Wash. 2d 518, 495
P.2d 1358 (1972) (biased planning board member participaced
in rccommendation to city council concerning zoning change}].

Courss have said chat the self-interest of one official infects
the action of the other members of the zoning body regardless
of their disinterestedness. One court denounced a tawnship
supervisor's appearance before the zoning board over which he
had appointment powers as an impasition of duress an
members of the decision-making body and a violation of basic
due process. The supervisor appearcd on behalf of a variance
applicant, [Abrabamson v. Wendell, 76 Mich. App. 278, 256
N.W.2d 613 {1977).]

Courts have developed a number of approaches and

standards for evaluating problems of bias and conflicts in zoning

decisions. These approaches vary by state and ke particular
factual circumstances into accouns. Courts have ardeulzred
several rests o standards for addressing zoning bias. Many
caures may usc a combination or variation of more than onc
approach, .

Actual Bias. The actual bias standard is the most stringent test
and distinguishes between situations where a clear berefit will be
conferred on a zoning decision maker and instances when only a
potential for benefit exists. Courts applying this approach require
chear and tangible evidence of actual bias as opposed to the mere
appearance of impropriety or the potential for pactiality.

Substantial Interest or Tempration. Under this standard, an
aggricved landowner must show mare than a mere appearance
ol unfairness bur need not prove the existence of “actual” bias.

This standard is premised on the need to remove public
officials from situations where a potential conflict of interest
would have the capacity to tempt or improperly influence an
olficial’s decision. Under this test, direct and substantial interests
provide grounds for disqualifying an official from participation in
a zoning decision, whereas indirect or remote interests do not.
Thus, the focus centers on the probability thar particular incerests
may affect rhe ultimate outcome of a zoning decision.

Appearance of Unfairness. Some courts, in weighing
evidence of potential bias, will 'disqualify an official and
invalidate the zoning body’s decisions if a mere appearance of
ualairness exists. Courts using this lesser standard, most notably
those in the state of Washington, emphasize the need for public
perceptions of fairness and confidence in the zoning process.

In virtually every zoning bias ease, the courts will discuss che
importance of the appearance of fairness in zoning decisions.
Most courts will not, however, rely on it as a separate standard

_loeal official actually benefited and in situations where the

Mark Dennison is an attorney and author who praceices
environmental, land-use, and zoning law in Ridgewood, New [ersey.
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and will not hold that an n]ii)c:ir:mcc of unfairness alonc suffices
io invalidate a zoning decision. Insiead, they will consider the
appearance of fairness in combination with evidence of “sctua’
bias" or “substancial interest or tempration.” In this sensey
threat ro public confidence in the zoning process is viewee |«
coterminous with actual or porential conflicts and operati:
additional rationale for regulating bias. B

Types of Bius or Conflict of Interest
In applying their various approaches to derermining bias and
confiices of interest in zoning decisions, the courts will review
evidenee of several relevant factors, The various types of zoning bias
and conflices of interest can be grouped into faisly distince catego-
ries, one or mare of which determines every zoning bias case.
Financial Influences. Financial interests represent the most
prevalent type of conflict. When zoning decision malers stand
to benefis inancially from ruling in 2 certain way on a zoning
application, the zoning official’s failurc to disqualify himsclf
from participating in the decision clearly arouscs an appearance
of unfairness and may be cvidence of actual bias or “substantial
tempration,” which may provide sufficicnt justification for the
court to invalidate the zoning decision. Zoning decisions tainced
by financial influences especially undermine public confidence
in the process because this type of bias creates a strong
impression of focal government corruption and dealmaking,
Courts have invalidated zoning decisians both in cases where a

decision maker could potenrially benefic. Zoning decisions have
been struck down when a zoning official stoed to gain financially
as a neighboring landowner, as an employce, as a business
associate of an affected landowner, or as the scller or purchaser of
property impacted by the zoning decision. The most obvio; +
type of financial conflict ariscs when the zaning ofhicial's o
property will be affected financially by a proposed zoning i¢
Asseciational Interests. This type of bias arises in shtuaricas
where 2 zoning official’s impartialiey may be compromised
because she has a personal or business relationship with

State Laws Regulating Zoning Conflicts of Interest

Ala. Code § 11-43-54 (prohibits councilmen from deciding
tssucs where special financial interese exists).

Ala, Code § 36-25 (code of ethics for all governmental officials
and employces). :

Alaska Stat. § 29.20.010 (prohibics having a "substantial
financial interest™).

Ariz. Rev. Stat, Ann. § 11-222 (member of bomrd of county
supervisors shall not vate upon any measure i which he, any -
member of his amily, or his partner is pecuniarily incerested).

Ark. Star. Ann. § 21-8-304 (public officials or state employces
cannot use office to advance personal interests excepr
incidental). ’

Conn. Gen. Stat, Ann. § 8-11 (prohibits participating when
there is a direcs or indirect, personal or financial interesy),
Fla, Star, Ann. § 112.3143 (requiring public officers to disclase

interests within 15 days of vote).

Ga, Code Ann. § 36-30-6 (illegal for a council member to vote

_ onany matter in which he/she is personally interested). |

Ga. Code Ann, § 69-204 (prohibits participarion when it lf

concerns a mazeer “in which [the decision maker is] ( L

personally interested”).




someone who will be alfccred by the decision, Although this
relationship may not involve a financial conflict of interest,
courts recopnize thar the associational interest may just as
improperly hias the zoning official’s decision.

Although the evidence is penerally circumstantial that 2 zoning
official’s familial, business, or other relatianship actually has
causedl a binsed degision, an appearance of unfaimess is usually
evident. Caurts applying this standard will invalidaze decisions
whier an associational interest raises the specter of impropriety.

As with other types of potential conflicts of interest, the
courts must weiph the evidence so determine whesher the
asseciational conflict is great enough to justily invalidadng the
zoning decision, They will gencrally examine the nature of both
the association and the underlying interest ro derermine
whether it warrants invalidation. Generally, the underlying
intercst has a greater impact on the court’s determination of the
issuc of impartiality, but a close personal relationship may
indicare just as strong a propensity toward bias.

Close family relationships are usually subject o greater
judicial scrutiny. More distans familial relationships are
generally rolerated, although the natuze of the underlying
interest may justify invalidating the zoning decision.

The potensial for bias also may exist because of a zoning
official’s relationship to various community erganizations,
although the nature of the underlying interest is usually the
determining facror. Far instance, courts have found thar merc
membership in a church that has an interest in proceedings
before the zening bady is not enough o warrant invalidating a
zoning decision without evidence of acrual bias.

Prejudice and Bias. This category is generally based on
statements made by a zoning official that reflect a prejudgment
of the merits of a particular zoning application. If the fandowner
can prove that the zoning decision maker was somchow
predisposed to decide his application in a certain way, a court
may choose to invalidare the decision. However. a zoning
official's particular political view or general opinion on a given
issuc wili generally nor suffice to show bias.

Ga. Code Ann. § 89-953 (stating code of ethics for public
officers and employees). -

idaho Code § 67-6501 (prohibits participacion by members of
governing boards or commirtees in matters in which there is
an ecenomic interest by sclf or by relations).

Idaho Code § 67-6506 (regulates the cconomic interest of
members of the governing board, their relatives, employer,
and employees). :

Ind. Code Ann. §§ 36-7-4-223, 36-7-4-909 (reguiating
planning commission and board of adjustmenc conllicts).

Md. Ann. Code art. 40A, § 3-101 {prohibits public officials
from participating in marters in which they have a conflicc of
interest).

Me. Rev. Stat. Ann, tit. 30, § 2251{1) {prohibits direcr and
indirect pecuniary interest). :

Mo. Ann. Stas. § 105.4G2 (prohibits participation by
member where decision may result in direcr financial gain
or loss to him) -

Mont. Code Ann. § 2-2-125(b) (prohibits an officer or
employee of focal government from pasticipating in
ofGcial acts in which he has a dircet and substantial

" Anancial interess),

Courts recognize that public officials have opinions like
everyone clse and inevitably hold cerin political views
relared to theis public office, In Tact, voniog alliciabs are
typically chosen 1o serve in their olficial capaciy hecanse
they are expected to represent certain views about local land-
wse planning and development. For insrance, a zaning oflficial
may have campaigned for oflice on a pro- ar
antidevelopment stance. The courts wolerate this type of
opinion because it is part of the political process. Morcover,
official opinions concerning fand development generaliy
represent community values and preferences char may
impiicare impartant public wellure concerns.

Only when the opinion rises 10 a level of persanal o sell-
interest or shows prejudgment of a specific situation is the righ
to an impartial decision violated, This might oceur if a zoning
official made statements prior o or outside of the ordinary
decision-making process that indicared 1 strong presentiment
about the decision. Whether a particular statement would be
strong enough cvidence of bias is a fact-based determination toe
the courts. In one case, a Rhode Lshind court feund sullicient
evidence of bias when a zoning board member told opponenis
of a variance appiication prior to she hearing chat "we are going
to shove it down your throat.™ { Bavbara Realty Co. v, Zoning
Board, 128 A.2d 342, 343 (R.1. 1957).}

Ex Parte Contacts. Proof of ex parie contacts nmay also show
that a zoning decision was tainted by bias, although the canris
may talerate chis as a part of the policical process. Ex pane
contacts—discussions of a topic outside official proceedings—
frequently occur through lebbying elfores by varions interest
groups secking to influence the decisions of public officials. in
the context of quasi-lepislative decisions, such as rezonings, the
courts aie especially reluctant to scrutinize ex paree labbying
cfforts because of the separation of powers and First Amendinent
rights te influence the political process, However, when ex parte
contacts are present in the context of quasi-judicial zoning
decisions, such as variances and special use permits, courts will e
more receptive to challenges on grounds of zoning bias.

N.H. Rev. Stat, Ann. § 673.14 (regulating zoaing hoard of
adjustment, building code board, planning board, or historic
district commission conflices of interest).

N.J. Stat. Ann, § 40-550-23(b) (repulasing planning hoard
conflicts of interest).

N.M, Stac. Ann. $ 3-10-5 (any member of a governing board
having any possible financial interest in any pelicy or decision
is required to disclose marters).

N.Y. Gen, Mun. Law § 800-809 (prohibiting conflices uf
interest of municipal officers and employces).

Ore. Rev. Stat. § 244.120(1){a) {requiring clected public
officials other than legislarors to announce porential conllicts
prior to acting therean).

R.I. Gen. Laws § 36-14-4 (prohibits participation when there is
3 “substantial conllict of interest”). .

5.C, Code Ann. § 8-13-410 {no municipal official or cinployee
shall use his/her position for financial gain).

Va, Code Ann. § 2.1-639.1 {stare and facal governmens
confBice-of-interest act).

Wis. Stat. Ann. § 19.46 (o public afficial shalf take official

action on any mater in which hefshe has a substanual .

financial interest).




Courts that apply the "appearance of unfairness” standard of.
lmp.mmhty are the most llkr.ly ro consider ex parte contaces as
evidence of partiality in zoning decisions. In one case, a
Mashington court declared that ex paree communications,

. "however innocent they might be . ... tend to create suspicion,
LCHCIJ(C !'hl'.lnlcrprt('ltlon, :lnd CisC 2 Pﬂ“ UFP'U'“.I][[Y,
“impropricty, conflict of interest, or prqudgmcm over the
_procecdings to which they relate . .." [Chrobuck v, Snohomish
Connty, 78 Wash. 2d 858, 480 P.Zd 489 (1971).)

State Contflict-of-Interest Statutes
A few seace stdtes specificalty regulate bias and conflicts of
“inrerest in zoftng decisions, Three states—Indiana, New
JcrsLy. ahd New H.:mps]urc:—havc statutes that prohibit *
Hi'members of pl.mn:nb commission or zoning board of
.i(]]u\{m(.n[ erﬂ] p'lrtlclp'lrln!, l.n hC:lrlngS iy Whlch [.\C)" h'lV{:
.. a direct or indirect substangial interest. These statutory
;1rolubm:)ns are fimited to 'parrmluy by zoning bodies that
funetion in an .u.ljud:cmvc capacity.
- A few other states, such as Virginia, New York, and
Conneeticur, have broader rq,,u]'mons that require impartiality
by zoning decision makers who act in cither a legislative or
1.: adjudicarive cqumr}/ Ccmmcncut s statute has the most
Lumpu.]u.mwc scheme, F orexample, it prohlints zoning officials
from participacing in any hearing or decision in which they have
gither a direct or indirect personal or Anancial inrerest.
Several other states have general governmental ethics and
conlict-of-interest statutes that provide a basis for repulating
. various types of bias and conflicts by public officials. Ar least 19
hiave statutes that prohibic participation by local afficials in
decisions in which they or a particular assaciate have a financial
interest, Relatively few cases have been decided uader these
statutes, however, so the precise scope of their application in the
‘context oi zoning bias is uncertain.

In the Puhlic Interest

Zoning officials should make every conceivable effort to protect
the intepricy of the zoning and land-use planning process
through impartial decision making. Biased decisions not only
vndermine public confidence in the local zoning body burt are
more susceptible w unwanted and costly courr challenges.

Big Box Retail in

the Big Apple?

The New York City planning department wants to give big
retailers thie kLy to the city—and much of the small business
community is permng to change'che lock if it does. Seeking to
reversa the city's S|5mﬁc1nt decline in retail sales and employ-
metit; the departmenc is proposing o change the zoning of
miastuficturing and induostrial districts to encourage specintized
discount reiers and warehouse stores. The 20,000 acres
targeted include abandoned and underused mduStml land in
every borough bur Manhatran. e

Current zoning allows only 10,000 square feet for food,
départment, and clothing stores and an drray of other retail uses
within areas zoned for light and heavy 'manufncturmg Large
retail stores mkmg, to locate in these districts must apply for a
speeial permit, which cin take years: The proposal would aflow
any reil development up to 100,000 square fect to be
permiteed as-ol-right an wide screets. Others would peed a

e fhae

.

special permit from the planning commission. The planning
deparement argues thac making ic easier for discountsee. o
locate in abandoned industrial areas will promote invest -~ " in
new retail developments, penerate employment opporoun;

and increase sales and property tax revenues.

Bur many small storekeepers oppase the plan, claiming ic
creates an unfair playing feld, Should Mayor Rudolph Gialiani
support it, the city planning commission would then feview it
A state-mandaced environmental impace study and approval by
both the borough presidents and communicy boards would
follow before it could go to the city council.

Kevin | Krizek

ING Repor s

" Montgomery County

Open Space Preservation:
Program Recommendations

Open Space Presevvntion Task Force, Montgomery County Cours-
house, Norristown, PA 19404, September 14, 1993, 60 pp. Free.
Late last year, Montgomery County in suburban
Philadelphia approved a 10-year, $10¢ miliion program for
open spuce acquisition, This document details the radonale
behind che program as developed by the task lorce assigned by
the county board ro study the issue.

Modeling Future Development o
on the Design Characteristics of
Maryland’s Traditional Settlements

Maryland Office-of Planning (in cooperation with the Sehool of
Architecture, University ef Maryland), 301 W. Presten St., Room
1101, Baltimore, MD 21201, Anpust 1994, 112 pp. $2.

Neotraditional and cluster desipns for rural and suburban
communities have been ateracting increased attention in recent
years as planners seek new solutions ro the problem of urban
sprawl. This effort, the resule of a university research seminar on
small town paradigms, examines a series of traditional Maryland
communities and concludes with alcernative medels for zoning
ordinance language to facilitare traditional design. The
appendices include sample provisians of local comprehensive
plans and zoning ordinances from existing communicies,
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City of Aurora

Guidance ‘o Planning Commissioners

'PUBLIC HSARIHNGS

The purpose of a public hearing is to recsive aevidence to
which the Planning Commission, or City Council, applies the
criteria Ior rsview, t is the task of the Commission to
determine whether the evidence presented is relevant and whether
it is competent or credible. After si$;;ng through the avidencs,
the Commission or Council makes certain findings of fact, and
then makes its decision of approval or denial of the
application. The member of Council or Commission should %take the
oomor;unity to guestion staff, applicant, and members of the
public in order to develop evidence on the record. A membar’s
personal experiences can be verified by efifaective quastioning.

If it is not in the Tecoerd, a judge will not sustain your
decision. '

ABUSE OF DISCRETION

It is an abuse of discretion when the findings do not
support the decision of the Commission; for example, when the
findings show that a2 particular application is compatihle, but
the decision is denfial. It is also an abuse of discretion when

the evidence does not support the findings. I1If, for example,
gvidence 18 presented that there ars 51gnif1can* trzafiic impacts
for a develovment proposal, the Council could ne: meke a finding
that there are no traffic impacts. When tha record of the
evidence supparts the findings and the findings ars consistent’
with the conclusion, a court must uphold the decision of Planning
Commission or City Council. f ' ’

Remember:
Decision = Evidence Develooed on the Record

Criteria Established
by City Code

IMDARTIAL DECISION

It is important for Commission and Council to be I(mpartial
in its decision making. Every decision that involves




quasi-juqicia; Teview must be made impartially. The Commissioner
Sr Council Member cannot maka a deciasion On & proposal unei]

artar all the evidence has baan racaived. 2 decision cannot ba

that cOmmissioher’s'decisicn, it is important for tha
Commissioner to bring this informatian UP in the public hearing,
This provides an orporiunity for staff, the applicant, and
neighborhood groups to comment apn the‘information. Planning

Commiaxion has the:authozity to defer the decision ip order tg
obtain mora information. :

EX_PARTE CONTACTS -

It may happen that applicants or naighborhood Jgroups may t-vy
to influence a decision by calling the Counci) Membar or
Commissioner on the phone, and sxplaining a project or axplaining
thelr opposition to a project, or by asking the Commissioner to
come down to reviaw project plans and architecctural elevatiaons
and the like. Becausa the decixion is based upon the evidance
Prasented at the public hearing, tha best thing teo do is o :
Suggest to the person or 9roup taat thay should atrend the public
hearing and presant their evidenca to the whole Commission or
Council because only evidencs devaloped at the hearing can be
considered in the decision making. °'If, howaver, a Commissioner
has a neighborhood meating or & meeting with an applicant, and
c&rtain information arisas from that meeting that may have some
influence on the Membar‘g decision, tha Commissioner or Council
Member shodld'divulqe that information at the public hearing =o.
that the applicant, staff, or neighborhood gToups can respon




Conflict Of Iaterest. Conflict of interest is one of the more
sensitive issues relaling to decision-making. It oceurs when a
commission member can irfluence decision-making so as tg
secure personal benelil or benefit for someone with whom he or
shehas a personal, social. or legal relation. It also exists where a
membercan influence decision-making so as to restricl, damage,
or prohibit the activilies of others — thereby reducing
competilion — or preserve opportunities for his or her own
benefit.

Often, members are appointed by virtue of their long
experience in the community. Social, business, and professional
relationships provide a sophisticaled understanding of
community life. A member may have daily contacts thai enable
him or her to menitor changes conlinuously in community
preferences. secure information not available to the commission
stafl. and estimate the significance of emergent community
problems. These relationships enhance the member's
contributions Lo deliberations and suggest alternatives that are
both scceptable to the community and effective in addressingils
problems. Many of these relationships do not create & conflict of
interest {see Tahle 1].

But other relationships do form the basis for conflict of
interest in malters placed before the commission (see Table 2).
In all cases. a member must be able tg respond satisfactorily to
an applicant’s accusations of conflict of interest. [f a conflict is
determined 1o exisl, the member mus] withdraw from
deliberations and decision-making. s

e
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Table 1

RELATIONSHIPS THAT DO NOT
CONSTITUTE A CONFLICT OF INTEREST

¢ Holding membershipin orsecving as officer or bvard member
ol prolessional, fraternal, civic. or public service
erganizations, neighborhood associations or community
arganizations

@ Servingas officer or board member of a nunprofit corporation

@ Holding personal accounts, commercial accounts. or lines of
credil in linancial institutions

@ Holding appointment to other public commissions

Election to other _ucv_._.n office

:, s -

Generally, conllicts of Interest emerge from some direct,
immediate, and specific benelil to a planning ‘commission
member, but they can also arise in long-range decision-making.
For example, a long-range capital improvements program could
confer substantial future be efit to a member holding interestin
property to be affected.® In such instances. the member musl
exercise discrelion and restraint. To preserve the substantive
and apparent integrity of the commission, each member must
take great care to identify conflicts of interest.

In two of the case studies, conflict of interest did emerge,
and members withdrew from participation. In one case. the stafl
report revealed the existence of a conflict of interest. As
discussion began, the member in question addressed the
chairperson, declared a conflict of interest, and withdrew from
the chamber until deliberation and decision-making were
concluded. The member then returned to the meeting.

Inthe other study, a member had conflicts ol interest arising
both directly and indirectly from professional practice.

Commisslon Member V: [ wish to indicate that Iwill abstain on
" {this application) in that one of my
partners has represenled the

applicant.
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(and again in other cases)

Commission Member V: | cannot participate in (two cases to be
presented) as the applicants are
clients or relations of clients.

More often, however, conflict of interest emerges wilhin
AP A T T PY i  MCRI R TN KA
Table 2

RELATIONSHIPS CONSTITUTING
A CONFLICT QF INTEREST

Relationships to persons, either actual or legal:

any relationship ol kinship, whether by blood or alfinity

any eppointment as legal guardian

any appeintment as trustee

any appointment as administralor of an estate

any appoiniment as agenl

any appointment as broker

any appeintmenl o1 relainer, whether or not service was

provided .

any consultantship :

any employer-employee relationship

any mortgagor-mortgagee relationship

any option to purchase, preliminary sales agreemenl, or sales

agreement for real property:

any contract for goods and services

® anyoftheabovelegal or contractual relationships associated
with the following third parties: any relationship of kinship,
members or partnerships (general or limited). or officer or
board member of a corporation in which the planning
commission member holds interest

Relationships to real property

® any interest In real properly enjoyed by a member of a
commission or any of the above third parties, lying near or
otherwise affected by the decisions of the commigsion

® any interest in real property enjoyed by a torporation. of
which a commission member is an officer or board member.
lying near or otherwise affecled by the decisions of the
commis=ion

002200
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commission deliberations as other members or persons-giving
testimony reveal information not contained within the staff
reports. In one case study, a conflict emerged during the
deliberations: in this instance, a member declared the conflict
and immediately withdrew from further participation. Another
member then sought the assistance of the staff in revealing
pote~tial conflicts of interest,

Commission Member %v: | wish to comment that if the stoff
should come to know that any member
of (the commission) has a conflict of
interest, the stoff should indicete this.

Although all memlers should seek the assistance of the
stafll, each is ultimately responsible for determining conllicts of
interest.

Recommendatfons

Five recommendations regarding cenflict of interes! for &

planning commission member may be drawn from the research:

1. A member should require that the staff provide a complete
agenda and reports fully identilying applicants before each
meeting. The stafl report should specify the names of
officers and board members of corporations and the names
of partners {whether general or limited) and proprielors
(where the name is nol the tille of the enlerprise}, Each
commission member should then consult relalives and
business and professional associates regarding possible
conflicts of interest. This consultation, however, should
involve no substantive discussion of cases pending before
the commission. :

2. A member in doubl as to the existence of a conflict of
interest should consult the legal counsel of the focal unit of
government. Because a member may have many
professional, business, and social refalionships, it is
necessary to seek legal advice before deliberation begins.

3. A member aware of a conflict of interest must withdraw
from oll deliberation and decisions. When the case i3
introduced, the member should address the chuirperson,
declare that a-conllict exists, ‘and withd s from
participalion, Since the nature of the conin.! could




Formal Aspects Of Declslon-Making 77 .

prejudice the decision of others, il should not be stated.
Some stale statules and commission by-laws do require,
however, that members specify a conflict of interest so as
no! to evade the responsibilities of office.

4. A member who becomes mware of a conflict of inleres!
during 8 stall presentation or commission deliberation
should request special privilege of the chairperson, declare
that a conflict of interest exisls, and withdraw from all
further participation on the issue. The fact that the member
participated in deliberations prior to the recognition of the
canflict does not damage commission discussion. Once
having declared a conflict of interest, the member should be
silent with respect to-the issue.

5. When a member who has declared that a conflict of interest
exists finds that it is peculiarly sensitive, he or she should
withdrew frgm the chamber until the remaining
commission members have reached & decision. The
presence of a member — even though no longer
participating — may influence deliberations or the
testimony of other parties.

Related Topics
The reader may wish to review five related lopics:

1. Characier And Intentions Of Applicants [Page 26).

2. Reasonable, Nonarbitrary, and Noncapricious Decision
(Page 53).

. Conflict Of Office (Page 71).

4. Use And Uselulness Of The Stalf (Page 143).

. Use And Abuse Of The Commission (Page 148)

[
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