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Introduction
Welcome to the Board of Adjustment
The Board of Adjustment is a quasi-judicial board
that is responsible for reviewing variance
requests from the Routt County Zoning
Regulations in unincorporated Routt County
including the communities of Milner, Phippsburg,
Toponas and Hahn’s Peak.
Your principle responsibility is neither to the
developer nor to the applicant, but to determine
if a variance should be approved under specific
criteria in Section 3.4.6 of the Routt County
Zoning Regulations that are used to determine
hardships.
This handbook will help you understand the legal
and policy framework for reviews. It will also
provide you with a reference for the powers and
duties of the Board of Adjustment. As a Board of
Adjustment member you must have some
understanding of the following topics:

1. How the Board of Adjustment operates
2. The authority and duties of the Board
3. Legal aspects of Board conduct
4. Standards for Board decision-making
The Board of Adjustment Handbook covers all of
these topics and included in this handbook is
Section 3.4 of the Routt County Zoning
Regulations which is dedicated to the Board of
Adjustment. The Appendix in this handbook also
contains additional information for you to review.
You can also access the Routt County Zoning and
Subdivision Regulations and Routt County Master
Plan and community plans on-line at the Routt
County Planning Department website.
Being a Board of Adjustment member and
reviewing applications during a public hearing
process can be challenging. This handbook will
help to make the challenge easier.

The Board of Adjustment is created by Colorado state statutes. None of these statutes insure
that a Board of Adjustment will be effective in the appeal process. Only the people who
become Board of Adjustment members can do this.

Chapter 1

Knowing the role of the Chairman will help all
BOA members during a meeting.

Qualifications of a Board of
Adjustment Member

The chair or vice-chair plays a vital role in how
well the BOA functions. The ability of the chair to
run a meeting is important and essential if the
BOA is to get its work done. BOA members will
expect the chair to display leadership skills and to
run well-organized and purposeful meetings. In
turn, a member should be up to date on
regulations and the information pertaining to the
meeting to help support the chair.

The most important qualification that a BOA
member must have is a belief that the Zoning
Regulations should be carried out. You will be
asked to devote time and energy to the job and
must be willing to be objective and make sound
decisions. You must be open minded, willing to
learn and to change ideas in the light of new
evidence. You must have the ability to define
what’s at issue and the strength to make
effective decisions.

Role of the Chair
The attitude and abilities of the chair are critical
to the successful operation of the BOA. A capable
chair understands the issues, understands his or
her fellow members, can maintain order, and is
able to bring the BOA to a decision even on
complicated or controversial issues. A person
should be named as chair for his or her
leadership abilities in addition to having other
qualities such as integrity and fairness.

Responsibility of a BOA Member
To conduct effective meetings, BOA members
must be informed of the application and the
issue(s) associated with the application.
Preparation is key to being an effective member
and it starts with knowledge of the Zoning
Regulations including Section 3.4 of the Zoing
Regulations.
In addition, an effective member comes prepared
for the meeting. This means that, before
meetings you read all reports with time, if
needed, for you to contact staff with any
questions before the meeting. By being prepared
you will be able to examine the facts on an issue,
process public comments and create dialog that
will be the basis of a decision.
The success of a meeting depends on active
participation from a wide range of people – that
is why the meeting is held. The BOA should be a
forum for discussion of issues and people should
feel free and encouraged to express their
opinions. BOA should act in a fair, ethical and
consistent manner.
Chairmanship

The chair is somewhat "removed" from the
meeting in that he or she may not participate as
fully in the meeting as the other members. It is
the chair's job to preside over the meeting and
lead the group toward making a decision.
Responsibilities of the Chair
Running the meeting. It is the chair's
responsibility to run an orderly meeting and
conduct the BOA’s business in a fair and timely
manner. Other members, the staff, and the public
will look to the chair for leadership.
Maintaining order. Do not allow members of the
public to clap, cheer, whistle, and so on either for
or against testimony that is being presented or in
response to comments by members during their
deliberations. This type of display not only
interrupts the meeting, but can intimidate
members of the public, applicant and other
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members. The chair should "gavel down" this
kind of behavior and run an orderly meeting. The
chair should not permit members to accuse or
overtly challenge one another, members of the
public, or persons testifying.
Keeping business moving. The BOA should not
endlessly mull over matters, continually request
new information, and otherwise delay making a
decision when the information needed for doing
so has been presented. The chair should move
the meeting along by summarizing the facts and
the positions presented by commission members
and bringing matters to a vote. Failure to do so is
unfair to the applicant, whose proposal may be
unfairly delayed by indecision. There are certainly
applications that may result in a tabling and it
should be made clear to staff and the applicant
what information the BOA needs to make a
decision.
Managing public testimony. Testimony from
witnesses should be held to a reasonable length
of time, particularly if a large number of people
want to address the BOA. Testimony should
pertain to the matter under deliberation and the
criteria used to determine a hardship. The chair
should discourage successive witnesses from
repeating the same testimony over and over
again. The BOA also needs to show that it is
interested in what the witnesses have to say.
Preventing arguments. The chair should prevent
sharp exchanges from occurring between persons
testifying and between members themselves. He
or she should limit the dialogue between
members and persons testifying to fact gathering
that will contribute to the BOA’s decision-making
ability. This is important to prevent a loss of the
BOA’s objectivity and credibility.
Understanding parliamentary procedure.
Robert's Rules of Order will usually be used. This
is crucial to the chair's ability to run an orderly
meeting. He or she must be familiar with
parliamentary procedure. The chair must
understand motions and amendments to
motions, the order in which business is

conducted, topics that are and are not debatable,
and so on.
Tying things together. This is the ability to take
into account public testimony, member
deliberations, and the issue at hand, in guiding
the BOA toward a decision. It is based on the
chair's ability to discern a position which is in
conformance with all five (5) hardship criteria.

The Role of Planning Staff
•

Administers the regulations

•

Prepares staff reports and notices for
meetings

•

Researches planning, land use, and
development issues

•

Advises and assists the Board of
Adjustment

•

Educates and assists the public

•

Knows and interprets laws and
ordinances

•

Negotiates, facilitates, and coordinates
between agencies, developers,
applicants and the public

•

Enforces conditions of approval
stipulated by the Board of Adjustment

•

Provides continuity – policy,
documents, and people

Qualities of a Good Chair
The chairman must be strong enough to make
sure the meetings are run by the rules but fair
enough to be above cutting people off before
they’ve had their say or squelching arguments he
doesn’t agree with. In other words, the chair
person’s “gavel” should be wielded by someone
who can use its power properly. Members will
expect the chair to display leadership skills and to
run well-organized and purposeful meetings. A
good chair will be:
Tactful. The chair must show tact with other
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members and the public. A rude or insulting chair
will reflect poorly on the whole BOA.
Decisive. The chair may have to think and act
quickly in overseeing the conduct of the BOA’s
business. This may include summarizing
positions, clarifying motions, giving direction to
staff based on the differing views of members
and focusing roundtable discuss on conformance
with the hardship criteria.
Respectable. A chair, whose judgment has
been tested and found to be good, whose
opinion is sought out, or who has support from
diverse elements of the community has earned
the respect of his or her peers. This can help in
conducting the BOA's business and enhancing its
role in the community decision-making.
Knowledgeable about the Issues. Of all
members, the chair must be able to understand
the business before the BOA. Failure to
understand an item which the BOA is to act on
can lead to confusion and result in poor decisionmaking. The chair needs to put in extra effort
studying the agenda items and preparing for the
meeting.

Quorum
The BOA is made up of five (5) members and two
(2) alternates. If an alternate member is in
attendance at a meeting where there are five
members, the alternate may participate in
discussion, but cannot vote. A quorum is the
minimum number of Board members needed to
conduct business which is four (4) members.
When a mere quorum is present, the applicant
must obtain a 4-0 vote for approval. If five BOA
members are present the applicant must obtain a
4-1 vote for approval.
It is imperative that BOA members notify the
Planning Department when they know that they
will be absent for meetings, such as vacations, or
be able to provide ample notice when they are
not able to attend a meeting. Applications before
BOA have had to meet legal requirements for
processing and notification. Applicants and staff
have spent hours working on projects and every
effort should be made to make sure that an
application is heard and that the applicant and
the public receive a fair and complete review.
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Chapter 2
The Role of the Board of
Adjustment
2) Circumstances creating the hardship
were in existence on the effective date of
the regulations from which a variance is
requested or created subsequently
through no fault of the appellant.

Colorado state statutes require that the Board of
County Commissioners of any county which
enacts zoning regulations provide for a Board of
Adjustment (CRS 30-28-117). The statutes also
set the guidelines for the Board of Adjustment
members to follow for decisions. (CRS 30-28118).

3) That the property for which a variance is
requested possesses exceptional
narrowness, shallowness, shape or
topography or other extraordinary and
exceptional situation or condition which
does not occur generally in other
property in the same Zone
District.

The Routt County Zoning and Subdivision
Regulations require strict application of
requirements for all properties in unincorporated
Routt County. Regulations are established
for minimum setback, lot width, lot
area, floor area, and maximum
Variance
allowable building height or
maximum separation permitted
The difference
between a secondary dwelling
between what is
unit and a primary dwelling
required and what
unit. The requirements are
expected to be met for all
someone
buildings/properties proposed in
needs/wants to do
Routt County.
A variance is the appeal process for a
property owner to request that they be exempt
from certain required county regulations. The
State recognizes this and has created five specific
criteria to help guide you in this review. All five
criteria must be met in order for a hardship to be
determined and a variance to be approved. The
five criteria are as follows:
1) Peculiar and exceptional practical
difficulties or an unnecessary and
unreasonable hardship will be imposed
on the property owner if the provisions
of the Zoning Regulations are strictly
enforced.

4) That the variance, if
granted, will not
diminish the value,
use or enjoyment of
the adjacent
properties, nor curtail
desirable light, air or
open space in the
neighborhood, nor change the
character of the neighborhood.

5) That the variance, if granted, will not be
directly contrary to the intent and
purpose of the Zoning Regulations or the
Routt County Master Plan.
These five criteria are placed in your staff report
for your review and staff will comment on each of
these criteria.
Burden of Proof
The BOA’s task is not to solve each problem
brought to it, but instead to determine whether
the necessary standards of hardship have been
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met and whether granting a variance will not
injure the public health, safety and welfare. It is
to be expected that the BOA will deny the appeal
in many cases, or grant less than the all of
requested variances.
The burden of proof is upon the applicant to
prove that All of the criteria for a variance have
been met. The job of the BOA is to strictly
interpret the state statutes and local regulations
meaning that the variance must be denied if one
requirement has not been proven.
Guidance
Hardship should not be self-imposed. The
development of the property should be designed
to meet the regulations, not the criteria or wishes
of the applicant.
Only conditions specifically affecting the land or
lot should be considered.
When the property owner would have a
reasonable use of his or her property without the
variance, the variance request should be denied.
The applicant has no right to the highest and best
use of the property, and the BOA need not grant
a variance to ensure this.

An application should not be approved just
because it is more convenient to have the
variance.
Routt County additional standards
Under no circumstances shall a variance be
granted on the sole bases of personal
convenience, profit or special privilege to the
applicant.
Variances are reviewed with specific plans.
Approval must be based on the plans presented
to you. The approval runs with the land and may
be transferred to successive owners prior to
construction if no changes are made.
Construction must be completed as per the plans
approved and within the approved timeframe. If
approval is made, the decision should be clear
and concise based on the plans before you. If you
feel that a decision cannot be made due to
inadequacies of the plans, you have the right to
request more information to make a decision.
Under no circumstance shall the BOA grant a
variance to allow a use not permissible under the
terms of the Routt County Zoning Resolution.

A variance should not be granted due to financial
reasons.
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Chapter 3
Board of Adjustment Meetings
discussion from each BOA member.
They express their opinions and
comments to other members of the
BOA prior to a motion and express
which direction that they are
planning to vote. This time can also
be used to discuss proposed
conditions of approval as presented
in the staff report and suggested
changes or additions)
X. Motion. (A motion cannot be made by an
alternate member if there are five (5)
regular members in attendance)
XI. Vote. (Alternate members cannot vote if
there are five (5) regular members in
attendance)

Board of Adjustment meetings are held the
second Monday of the month beginning at 6 p.m.
Snacks are provided at the meeting. The
meetings are held at the historic downtown
courthouse complex at 522 Lincoln Ave., 3rd floor
hearing room. You will be mailed a packet prior
to the meeting which contains all of the items to
be heard. You can also choose to have this
packet sent to you by e-mail, download from the
website or you can pick it up at the Planning
Office. These packets are completed the
Wednesday or Thursday prior to the meeting.
Agenda
A typical meeting agenda is as follows:
I.

Call to Order
a. Roll call
b. Approval of minutes
c. Announcements
II. Applications
III. Planning Director/staff update
IV. Adjournment

•

Meeting Hints and Process
Review of an application may contain many
different levels of presentation. Applicants and
the public will present testimony and information
which must be weighed to base a decision.



General Application Review
I. Applicant presents application
II. Staff presents any updates, new
information or overview
III. BOA questions of the applicant and/or
staff
IV. Public comments
V. Public comment closed
VI. Applicant’s response to public comment
VII. Staff response
VIII. BOA members ask additional questions of
applicant if needed
IX. Round table comments. (This time is
dedicated to comments and

The most important
aspect of public
relations of an
appointed or elected
board is its public
meetings



•

Discussion should stay on the facts and not the
presenters of the facts. Recommendations
should be based on fact and not on opinion or
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•
•
•
•

•

•

•

hearsay.
Each proposal must be evaluated on its own
merits.
Stay focused on the five criteria; do not get
bogged down in details or side issues.
Do not give opinions or judgments on complex
technical matters, only on policy.
If ‘experts’ are brought in by either side, the BOA
should not be afraid to make sure it is getting
facts. Question the experts and the applicants.
Do not bring up the pro’s and con’s of an item
before all evidence is presented; the public will
lose confidence in the BOA if they think their
minds are made up already.
Throughout your decisions there is a need for
consistency in order for meetings to be effective.
Consistency leads to predictability, a necessary
quality in order for applicants and staff to be able
to produce information and plans that do not
waste the time of all parties involved.
Clearly define the major issue involved in each
case and address them before making a decision.
Once all opinions have been given, a summation
of these should be proposed in the form of a
motion. The motion should be based on findings
of facts that address the five criteria.
Findings of fact
Findings are nothing more than a statement by
the BOA for the evidence and reasoning it used to
arrive at a decision. Findings are important in
helping the pubic and the applicant understand
its conclusion and reason to grant or deny the
application. Findings must be based on the
regulations and the evidence and should be clear
and concise. Findings based on Routt County
Zoning Regulations are suggested in the staff
report. BOA should use this as a tool in creating a
motion. Findings of fact should be presented as
part of the motion to support the motion
whether the motion is for approval or denial.

Mission or Function of the BOA
•

•

•

The BOA does not attempt to
work out a solution that ‘pleases
everybody’ or to
mediate/arbitrate neighborhood
disputes.
Its function is to apply legal
standards to the specific
application before it to determine
whether the applicant has met its
burden to demonstrate hardship,
and to ensure that approval of a
variance will not injure the public
health, safety and welfare.
It is to be expected that the BOA
will deny the application in many
cases, or grant less than the
requested variance

If an item is tabled, the BOA should clearly state
the reasons why and what information that it
needs for future review to make a decision. An
applicantion can be tabled to a specific hearing
date or if it is uncertain how long it will take to
get the additional information, the item can be
tabled indefinitely.
A motion to deny should include findings to
support the motion.
One of the most common reasons that courts
overrule decisions by board’s of adjustment is
that the members have failed to prepare findings
to support their decision.
Motion
Along with the finding of facts, the motion should
be clear in explaining the decision of the BOA.
Stating a motion places a matter before the BOA
for its consideration and permits debate to take
place. Discussion can be to clarify conditions, to
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suggest the addition or removal of conditions. If
amendments or changes are proposed, the
author of the motion can accept or reject the
suggestions. This should be clearly stated before
the vote is taken. During discussion on the
motion, members give their reasons for support
or not supporting the motion as stated. It can be
important for BOA members to give their reasons
to voting ‘yes’ or ‘no’ on a motion. The reasons
given for or against a given matter are needed to
clarify decisions and link decisions to the five
approval criteria.

Appeals
A BOA appeal by either the applicant or member
of the public is filed in District Court. The court
looks at whether the BOA acted in excess of its
jurisdictions (not following legal standards) or
abusing discretion (making findings of fact not
supported by competent evidence in the record).
The findings of fact and motion will support the
BOA’s decision in the appeal process
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Chapter 4

…Members of commissions with the role of conducting fair and impartial fact-finding hearings must, as far as practicable, be open
minded, objective, impartial, free of entangling influences, and capable of hearing the weak voices as well as the strong.
-Supreme Court of Washington
Buell v. City of Bremerton (1972)

Decision Making
Board of Adjustment decisions are
quasi-judical. Substantive due process
(reasonableness of decision) rules apply
to legislative decision making while
procedural due process (fairness of the
process) rules apply to quasi-judical
proceedings.
Legislative Decision
Legislative decisions are decisions that
make or interpret policy. The decision
may be broad ranging such as
recommending the adoption of a
comprehensive plan or very specific,
such a recommending amendment to
the zoning and subdivision regulations.
The key element of legislative decision
is that they apply equally (or are meant
to apply equally) to everyone in the
community or to everyone in a class of
persons, not just to a specific individual.
The BOA will not be involved in
legislative decisions.
Quasi-Judicial Decision
Generally, quasi-judicial proceedings
involve decisions that have a direct
effect on the right and liability of a
single person or, occasionally, a small
group of identified persons. Quasijudicial proceedings deal with matters
in which a determination will be made
on whether a person has shown that
they have met all the established
requirements that give them a right to a
permit or other entitlement. The BOA
must determine whether, from all the
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evidence presented, the
required standards have been
met.
Due Process
No person shall …be deprived
of life, liberty, or property
without due process of law;
…” – Fifth Amendment of the
US Constitution.
Generally, quasi-judicial
proceedings must be
conducted in accordance with
procedural due process. That
means adequate proper
notice and an opportunity to
be heard; a basic fairness in
procedure, including some
type of impartial decision
maker. The application must
be processed so that parties
believe in the fairness of the
process and be given a fair
hearing or an opportunity to
be heard. An unfavorable
decision perceived to be the
result of an impartial
consideration may be
bearable, but an unfavorable
decision tainted by even the
appearance of partiality
cannot be condoned.
Ex Parte Contact
Direct communication
between a citizen and the
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BOA or member of the BOA can be common for
BOA members because of their visibility in the
community and the nature of their work.
Discussions with BOA members outside the public
forum can be a beneficial way to exchange
information and help keep members informed of
residents’ attitudes. However, a distinction must
be drawn between contact on general or
legislative matters and contact on quasi-judicial
matters. While such contact may be permissible
on a legislative matter, it is impermissible in a
quasi-judicial proceeding that is currently before
the BOA or scheduled to come before the BOA.
Ex parte is a Latin term that means “from or on
one side only.” It is the label for private
communication between an interested party in a
quasi-judicial proceeding and a member of the
body that is hearing the matter. The essential
feature of an ex parte contact is that someone
with an interest in a quasi-judicial decision before
the BOA – an applicant, representative of an
applicant or opponent of the application, an
adjacent property owner or member of the public
is attempting to influence a decision outside of
the public forum. Unless corrected, ex parte
communication can result in a violation of
procedural due process.
What to Do When It Occurs
Ex parte contact can occur in a number of ways,
and many are quite innocent and unintentional.
Telephone calls, informal meetings or even a
casual encounter on the street can present the
opportunity for citizens to express fact or an
opinion about a quasi-judicial matter to a BOA
member. As soon as a member senses that he or
she are about to be involved in an ex parte
contact, he or she should stop the citizen and
explain that members are not permitted to
discuss anything about the matter except at the
hearing and recommend that the citizen submit
comments in writing and/or attend the meeting.

Correcting Ex parte Contacts
If you have been involved in an ex parte contact
under any circumstances, you may be able to
overcome the fairness problem by disclosing the
contact and the substance of what was related to
you at the beginning of the application review.
This will get the evidence you received into the
public record. Then, you should state whether
you believe that the contact has swayed your
view and whether you can give an unbiased view
to all of the evidence presented. (Also see
Conflict of Interest below)
Site Visits
Occasionally, a site visit will be scheduled by the
Planning Department for the BOA members to
view an area that has an application. These visits
can be beneficial to the BOA members to help
make a decision, but should be handled carefully,
particularly if the applicant or an opponent is
present. All discussion during the site visit should
be heard by members at the same time and no
side-bar discussion should occur. Site visits are
usually scheduled the same day as the hearing so
that all members in attendance will also hear the
application at the meeting.
Individual site visits are discouraged, especially if
you will encounter an individual involved in the
application.
Conflict of Interest
Impartiality or the appearance of impartiality
may be lost by a conflict of interest. BOA
members can determine a possible conflict by the
following questions:
1. Do you have any financial interest in this
petition or will you benefit from any
approval of this petition in any way?
2. Does a relative or you stand to gain from
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Page 2

January. 2015

this petition in any way, financially, or is a
relative an adjacent property owner to
the property being petitioned?
3. Do you have strong outside influences
that may affect your decision?
4. Can you make a strong impartial decision
on this petition?
5. Based upon these questions, does the
BOA member see an appearance of
impropriety?
If you feel that you might have a conflict of
interest your concerns should be discussed prior
to the meeting with the Planning Director. If you
need to step down from a meeting, Planning staff
will need time to determine if a quorum will be in
attendance. If it is determined that you probably
do not have a conflict of interest you still must
bring up the subject to the BOA prior to the
application hearing so that the BOA is aware of
the possible conflict and so that they can make a
determination if there might be an appearance of
impropriety.
If you have a conflict of interest, you cannot
participate in the decision or the meeting. The
recommended practice is for the member with
the conflict to vacate his or her seat and leave the
meeting room during the discussion. This reduces
the possibility and appearance that the member’s
presence is affecting or influencing the decision.
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Appendix
Section 3.4 Board of Adjustment from the Routt County Zoning and Subdivision Regulations
Colorado State Statutes 30-28-117 Board of Adjustment
Colorado State Statutes 30-28-118 Appeals to Board of Adjustment
Line of measurement policy
Variance/hardship – Illustrative Case
Conflict of Interest Articles and Information

